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President’s Introduction
T

his issue
commemorates
our annual awards
night and I would
like to extend a
huge thank you
to all those who
supported the
event this year. Not just the attendees
and sponsors but also everyone
who nominated a colleague. It was
a great night with great company.

Congratulations to all the winners
and a particular congratulations and
thank you to our treasurer, James
Sommerville, the worthy recipient of the
lifetime achievement award.
The Young Carers of Worcestershire
have asked me to extend a thank you to
everyone who contributed to donations
this year. It is a really worthy cause and
your donations will make a difference to
a lot of young carers in the county. This

will be my last President’s introduction
and I leave you all in the capable hands
of my vice president, Alex Philips.
Thank you to everyone who has
supported me this year and I urge you
to continue to support the society and
it’s events. It is your support that keeps
it going...
Priya Tromans
President

Obituary: Sam Driver White
It is with great sadness that we announce the death of Sam Driver
White, former senior partner of Harrison Clark, on Monday 20
February 2017.
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am, who was 78, started his career in Worcester at
Clark and Co, which merged with Col Roy Harrison’s
firm in 1965 to create Harrison Clark. He died suddenly
at home and leaves behind his wife Christine, his two
daughters, Miranda and Laura and granddaughters
Blossom and Mimi.
He was well-known throughout the Three Counties for
his love of classical music and for his commitment to the
local community. As vice chair of the Elgar Foundation and
the Elgar Birthplace Trust, chair of the Museum of Royal
Worcester Porcelain, and trustee of the Elmley Foundation,
the Worcestershire and Dudley Historic Churches Trust,
the Dyson Perrins Museum Trust and the Harrison Clark
Rickerbys Charitable Trust, he was active in supporting the
arts in many arenas, including a lengthy involvement with
the Three Choirs Festival.
He was also supportive of local schools, including
Malvern St James and its predecessors, and of Worcester
Cathedral, as well of the business community and of his
own profession through the Worcestershire Law Society.
Additionally, he was a member of The Worshipful Society
of Apothecaries of London.
Jonathan Brew, the firm’s senior partner, said: “Sam lived
his life in accordance with his belief that, as a lawyer, he
served the community and therefore should be part of
that community and contribute to it. He retired from the
practice in 2003, but remained a close friend to many of us
– he will be very greatly missed.”
A private family funeral will be held, followed by a
memorial service at Worcester Cathedral later this year.
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News News News News News News
Anson in aid of the International Fund for
Animal Welfare (IFAW).
Family lawyer Anita, who ran the Marathon
last year for New College, Worcester, is
a business patron for the hospice – she
said: “Maybe I’m crazy to be running the
Marathon again, but I really wanted to make
a contribution to the hospice. It does such
excellent work, caring for patients and for
their families, and the staff really deserve our
support.”

Charlotte Thornton-Smith, Edward Edkins, Aleshia Layton Cooper, Alisha Jeffcoat and
Jonathan Brew.

Recognising
Worcestershire’s young
stars
Caring for and supporting family and
friends, while dealing with their own
difficulties, brought three Worcestershire
youngsters in the spotlight at the Tryangle
Awards in Worcester, when they stepped
up to receive Good Friends and Carers
awards from Jonathan Brew (senior
partner) and Charlotte Thornton-Smith
(head of health and social care) of Harrison
Clark Rickerbys.
Aleshia Layton Cooper’s care for her
mother who is wheelchair-bound because
she has advanced MS won her the award
– she was nominated because “she always
has a smile on her face and copes amazingly
well with the extra responsibilities” – Aleshia,
aged 14, from Evesham, makes sure the
housework is done, meals are made and her
mum’s care needs are met.
She was joined on stage by 17 year old
Edward Edkins, also from Evesham, who
helps to care for his younger brother
who has multiple disabilities – he himself
has been diagnosed with Asperger’s. As
well as helping his brother, he supports
other young carers in the county and also
attends college.
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Having additional needs herself has not
deterred the third recipient, Alisha Jeffcoat,
aged 18, from Worcester, doing all she can
to support her mum after they lost her sister
Chantelle to congenital myotonic dystrophy
(CMD). After her sister’s death, she set out to
raise money for research into the disease,
using social media to encourage people to
take part.
The awards were managed and delivered
by Worcestershire youth charity, Young
Solutions, which is based in Droitwich.
The firm sponsored the awards category
through its own charitable trust – Jonathan
said afterwards: “It was a marvellous
evening –we were very happy to be able to
support the young people in this way. The
fact that the awards acknowledge the effort
they make to overcome difficulties in their
own lives to help others makes this a really
inspiring event.”

Hotfoot lawyers on the
run for local and national
charities.
Two Worcester lawyers from Harrison
Clark Rickerbys are limbering up to run the
London Marathon on 23 April in aid of local
and national charities – Anita Hennessey
in aid of St Richard’s Hospice and Inger

www.worcestershirelawsociety.org.uk

Inger and Anita, ready to run!
Corporate lawyer Inger admits she’s a little
daunted by the challenge she has set herself
– “after all, 26 miles is quite a long way to
drive, let alone run,” she said - but is keen to
raise as much for the charity as she can. “I’ve
been a supporter of IFAW for many years
and I am honoured to have the chance to
run for them. They work with animals in
need and at risk in the UK and abroad, and
I’m delighted to be able to support that.”
Both have been fund-raising in novel
ways – Anita, who also sings, staged a gig
in Worcester and then a cocktail event,
while Inger has gathered, as a big ‘Thank
You’, some great gifts to distribute to a few
lucky donors to be picked at random when
fundraising closes.
If you would like to donate to either
charity, please do so by following http://
uk.virginmoneygiving.com/AnitaHennessey
for Anita and http://uk.virginmoneygiving.
com/fundraiser-web/fundraiser/
showFundraiserPage.action?userUrl=IngerAn
son&pageUrl=2 for Inger.

News News News News News News
family matters, residential conveyancing,
wills and probate. Clare Whittaker, partner
at Gordon Lutton said: “We are very excited
about this news and expect the wider
resource we’ll all have to make it easier for
us to continue to support the local clients
we have, as closely as we always have.”

Robert Beaumont, Colin Gordon, Matt Hayes and Clare Whittaker

Leading law firms merge to
meet growth in demand
Two Hereford law firms will combine
their strengths from the beginning of
May, with Harrison Clark Rickerbys and
Gordon Lutton Solicitors merging in direct
response to the growing local demand for
an increasing range of legal services for
businesses and private individuals.
The move reunites Matt Hayes, head of
Harrison Clark Rickerbys’ Hereford office,
with Colin Gordon, Gordon Lutton’s
managing partner – Matt started his legal
career with Gordon Lutton and worked
closely with Colin for some years before
moving.
The focussed growth and drive comes
from HCR’s managing partner, Rod
Thomas. Commenting on the merger,
Rod said, “It has been apparent for some
time that demand for legal services in the
county is changing. As businesses grow,
they need wider resources and greater
expertise. As a UK Top 100 law firm right
here in the area, we believe we are now
uniquely placed to provide this. The whole
firm is focussed on delivering exceptional
client service, but individual offices each
have particular sector strengths and service
offers which reflect the needs of local
business. Successful mergers often come
down to the personalities involved and I
am confident that, with people like Matt
Hayes and Ali Goodwin working once
again with ex-colleagues from Gordon

Lutton, we will see another successful
outcome.”
Matt said: “My commitment to Hereford
is longstanding and personal. From a firm
perspective, the merger brings together
strong business services teams, with
particular corporate, commercial, litigation
and property expertise, as well as wellestablished and respected family law and
private client teams. Colin Gordon will
have a significant presence within the
merged firm; I very much welcome Colin
and the attributes he and his team brings.
The addition of the Gordon Lutton team
will bring us to a total staff in Hereford of
almost 60.”
Colin Gordon said: “The merger
consolidates the significant presence
of both firms within Herefordshire and
beyond. We will continue to invest in
Hereford and to support local growth, and
our clients will benefit from a wider reach
nationally and internationally. We all look
forward to offering our clients the excellent
service they have come to expect – both
firms have a similar ethos and shared
values, which includes an emphasis on
client service and care, and following
the merger, we will maintain a strong
focus on delivering this particularly to our
local clients. There are so many exciting
opportunities of which to be a part.”
Since 1982, Gordon Lutton have been
delivering first class legal services to private
individuals and businesses. The team will
bring strength and depth in children and

Matt emphasises how the range of
services and expertise that will be provided
are unparalleled in the local market and
indeed match anything available across the
region or in Birmingham, Cardiff or Bristol.
“There is so much activity in the region
which we want to be a part of, both from
a business and a community perspective.
For example this year, for the first time,
over 400 people interested in defence and
security were brought together by Harrison
Clark Rickerbys, creating a unique event
at the Herefordshire Defence and Security
Expo in February. The ongoing impact of
relationships made at this event is resulting
in the county’s expertise in defence being
recognised at a national level.”
Individuals working for both firms
give generous amounts of their time to
charitable causes and regularly support
events which form a significant part of the
city’s annual calendar.
Harrison Clark Rickerbys has 420 staff and
partners based across offices in Hereford,
the Wye Valley, Worcester, Cheltenham,
Birmingham and the Thames Valley, who
provide a complete spectrum of legal
services to both business and private
clients, regionally and nationwide. The firm
also has a number of highly successful
teams specialising in individual market
sectors, including health and social care,
education, agricultural and rural affairs,
defence, security and the forces, advanced
manufacturing and construction.
Gordon Lutton Solicitors have been based
in Hereford for over 30 years and have built
a significant client base in Herefordshire,
the surrounding counties and beyond.
In the last two years they have been
developing a presence in Worcester with
a new office in the vibrant Diglis Basin.
Their team of 15 lawyers and 15 support
staff, based across the two offices, have a
wealth of experience and provide advice
in corporate and commercial, property,
family, litigation, personal injury and private
client matters.

www.worcestershirelawsociety.org.uk
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mfg and CLA farming seminars

O

ver 160 people attended Spring farming seminars
hosted by mfg Solicitors and the CLA in Worcester,
Ludlow and Shrewsbury. The events saw a variety of
presentations covering topics including succession,
taxation, rights of way and the possible impact of Brexit on
current decision making.
All three events were chaired by Iain Morrison, partner and
head of the firm’s agricultural and rural affairs division. He said:
“Our Spring farming seminars are always well attended and
attract farmers, landowners and land professionals from across
the region. It was their opportunity to hear first-hand from
experts about key challenges in the rural sector and how to
overcome them.”

Richard Connolly and Simon Brown

David Curtis, Raymond Morgan-Jones,
Margaret Morgan-Jones and Susan Morrissy

Edward James and Ali Hussain

Gary Priest, Charles Hunter and Susan Hunter

Kirsten Bridgewater, Jamie McLellan, Peter Stephens,
Sarah Astbury and Jayne Amos

Iain Morrison and John Amos

Mark Riches, Alexandra Phillips and Dawn Utting

Diana Marten, Hannah Taylor, Sarah Tilt, Laura Price, Graham Worton

Matthew Williams, William Owens, Alastair Brierley
and Natalie Liddiment
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Maggie Mills, David Mills, Simon Brown and Lindsay Pearson
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New development in family law
after Briers case
decisions limiting a Wife’s claim after
significant delay to an assessment
of needs alone. The common legal
thinking was that significant delay in
bringing a claim for financial remedy
would ordinarily diminish or even
extinguish a claim, particularly where
the assets had accrued post separation.
There were a number of High Court
decisions (for example Rossi [2007]
1FLR 790 and S v S [2006] EWHC 2339)
where the Court gave very short shrift
to parties seeking to share assets long
after the parties separated).
thought I would share a cautionary
tale for family lawyers in the aftermath
of the Court of Appeal decision of Briers
v Briers [2017] EWCA Civ 15.

I

Prior to Briers, there has however
been an absence of judicial guidance
from the Court of Appeal in this
discrete respect.

I represented the Appellant Husband,
Glenn Briers, who had been ordered at
first instance to pay his Wife circa £2.7m
of his fortune some 11 years after they
divorced.

Three distinct parts:

In this case, the parties separated
in 2002 and divorced in 2005. Mrs
Briers waited more than 11 years
before commencing proceedings. This
was the first significant Appeal Court
decision in the aftermath of Vince v
Wyatt [2013] EWCA Civ 495. We family
lawyers were hoping the Supreme
Court would deliver some helpful
guidance upon the correct approach
in reconciling delay in bringing a claim
for financial remedy with entitlement.
Sadly, the Supreme Court concentrated
upon the more technical CPR strike
out argument (which of course failed)
rather than inform us family lawyers as
to the correct approach when dealing
with significant delay. In the absence of
detailing reasoning, the upshot of Vince
v Wyatt was the Husband (who was
worth circa £70m some 20 years after
divorce) ended up paying off the Wife’s
mortgage – and so reading between
the lines the practical implication of the
judgement was the Wife secured her
very basic reasonable needs and did not
benefit by any suggestion of sharing in
the Husband’s post separation wealth.
The Vince v Wyatt practical outcome
was very much in line with other recent

12

1. What weight should be attached to
an agreement reached by the parties at
the time of separation which was never
ratified by the Court nor, unfortunately
for Mr Briers, signed?
2. How to treat the delay of 11 years
later?
3. How to treat the Husband’s accrual
of wealth post-separation?

needs and not any enhancement by
virtue of entitlement or sharing.
However in this case, the C of A
in Briers decided that the Court is
not restricted in the exercise of its
discretion to needs alone and that a
spouse may share in wealth built up
long after separation: “The exercise
to be conducted by the Court is an
inquisitorial exercise using judgement.
Just because an application is delayed,
even severely delayed, does not have
the consequence that the Court’s
function on an application for financial
remedy is abrogated or curtailed.” Delay
is now simply a factor in the exercise of
the statutory discretion.
The Judge at first instance accepted
that if he limited Mrs Briers’ case to
needs, then the Husband’s offer of
£500,000 was a fair one. He did not
however limit Mrs Briers’ claim to needs
alone and the C of A supported this
stance. This is of legal significance and
suggests a Wife is entitled to fully share,
and is not limited to needs alone, and
that delay per se does not in any way
restrict or diminish her claims.

DELAY
The general legal thinking was the
longer the delay the more a spouse’s
claim was limited to an assessment of

The Judge found that Mrs Briers’
contribution as primary carer to the
children was every bit as important

HHJ Rogers found that the agreement
was not full and final and so proceeded
to consider Mrs Briers’ claims as at
the date of his order. Having decided
there was no full and final agreement,
the Judge went on to consider Mrs
Briers’ claims. Consequently the Judge
retained full discretion to determine
the case in accordance with the usual
principles rather than being restrained
by an all-inclusive agreement. He
did however take into account the
delay, that Mr Briers had relied on the
agreement and that both parties had
implemented the “agreement”.

www.worcestershirelawsociety.org.uk

AVOIDING SUCH PROBLEMS
We family lawyers often are given bad press and to be
avoided at all costs but in this instance a consent order
ratified by the Court at the time of the divorce in full and
final settlement would have prevented such a claim. It is
not enough for the parties to agree as this will only go to
the weight to be attached to the agreement. If one party
prospers or the other fails they are vulnerable to a further
claim.
The C of A were keen to re-iterate and preserve the
absolute and unfettered discretion of the family court in the
exercise of its statutory function. This decision rejected the
argument that Mrs Briers’ claims should be restricted by dint
of delay to that of need alone.
I expect that there may be a few sleepless nights ahead for
divorcees who never secured a sealed order.

Kevin Harris-James is a Partner and Head of Family Law
(Worcester and Birmingham) with Harrison Clark Rickerbys,
and is a specialist in complex and high value financial
claims arising on divorce.

WLS Quiz Winners 2017

POST SEPARATION ASSETS
HHJ Rogers determined that,
notwithstanding Mrs Briers’ transfer of
her share in the Company to Mr Briers
in accordance with the “agreement”,
the business remained an “undivided
matrimonial asset”. He determined that
Mr Briers’ success years later reflected,
to an extent, his use of Mrs Briers’
share of the business to trade with.
He determined that Mrs Briers’ claims
against the business remained live. He
held Mrs Briers was entitled to a share of
the value of the Company today, albeit
heavily discounted to take into account
the delay in mounting the claim and
the increase in value post separation.
Most importantly she was not limited
to her needs which the Judge accepted
were properly met within the £500,000
offered by Mr Briers.

AGREEMENT

as the Husband’s success in his business. The value of Mrs
Briers’ contribution in this respect (during and after the
marriage), in the Judge’s view, was not resolved by the
“agreement”.

The Winners - MF Geniuses

Worcestershire Law Society held its annual quiz night at Spice Fusion in Dunhampton on 9 February. Nine teams took part
in the quiz and, in what was a close fought contest, MF Geniuses (from MFG Solicitors) emerged as winners. Runners-up were
Painters Solicitors, with HCR’s team coming third. The late replacement quizmaster for the evening was WLS’ very own Oliver
Hunt, who did a fantastic job. A charity raffle took place at the event which raised £105 for YSS - Worcestershire Young Carers.
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Planning: Can you predict future
development risk?
being exposed to a major or significant risk of change within a 75m
radius varies according to location. In Worcester it is one in thirteen;
in Hereford it is one in fifteen; and in Redditch, Bromsgrove and
Wychavon is closer to one in ten – putting these areas more at risk
of being exposed to significant change.

“We all know that ‘location, location, location’ are the three most
important words when buying a property,” said Kate Bould, who
heads up Index Property Information in West Midlands.

T

he increasing pressure on land needed to meet the
housing requirements of a growing population is
undeniable. The National Audit Office recently said that
147,000 new homes need to be built every year in England
to hit the Government target of one million new homes by
2020.

“However, it’s the one thing homebuyers never really investigate
properly. Without an active location-specific investigation, no one
knows what planning applications are being promoted in any area.”

Like it or not, UK residents need to accept that greenfield
development – even controversial development – is coming, and
sooner that some of them would like.
Despite the Government’s 2012 pledge that any scheme that,
‘destroys the environment….builds on the green belt…[or] builds
outside a town centre,’ would not be allowed, such developments
are already going ahead, with more in the pipeline.
The current planning system is probably more pro-development
than it has been for a generation. Unfortunately this often leads to
bad planning decisions. For example a green field in the middle
of Cornwall, used as a seasonal caravan site, now has planning
permission for 50 houses.

Index offers its legal clients access to DevAssist products, which
are designed to inform buyers of local policy, Strategic Housing
Land Availability Assessment (SHLAA) sites, allocated sites, potential
sites and live planning risks, as well as looking for any development
potential that exists within the subject property boundaries.
A Dev Assist report covering all these factors is available from Index
for £96.00 and will give your clients valuable knowledge about the
property they are looking to buy.
For example, an SHLAA report and is designed to identify land
and buildings with potential for new housing, and gives your client
a greater insight into which landowners are motivated to see their
land developed. Where any risks are identified by DevAssist they are
attached to the report.

A ridiculous decision, for such a remote location. So, why was
it granted? Simply because Cornwall has failed to identify a fiveyear supply of housing. In such circumstances, the decision is a
presumption in favour or development. Put simply, the benefit of
new houses outweighs the harm.
It’s believed that 75% of councils in England and Wales fall into this
‘under-provision’ category.
In Hereford and Worcester, The chance of property purchasers
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Paul Addison is managing director of DevAssist, which works
closely with Index Property Information. He’s been involved in the
residential property business for 25 years and says, “What people
need is a better understanding of their immediate area so they can
understand what can and can’t be developed.

“Then, and only then, can they make a truly informed decision.”
DevAssist from Index can help conveyancers give their clients the
most diligent service – indeed some have described it as the most
important report they order.

To find out more about DevAssist reports, contact Index at
westmidlands@indexpi.co.uk or call 0121 546 0377.

www.worcestershirelawsociety.org.uk

WLS Awards 2017
O

n Friday 7th April the legal community across Worcestershire came together for the annual Worcestershire Law
Society Awards Dinner at Stanbrook Abbey, Callow End. The awards dinner has become the flagship event for the
Worcestershire Law Society, and this year tickets quickly sold out, leaving some firms disappointed to miss out. Former
solicitor Lord Digby Jones was the guest speaker for the evening and he was joined by the master of ceremonies for
the event, Hursty, from Free Radio’s morning show.

James Sommerville receives his Lifetime Achievement Award

The awards were hotly contested, and the winners were:Clare Emery (HCR): Solicitor of the Year
Hailey Nip (HCR): Junior Solicitor of the Year
Sarah Jayne Martin (HCR): Trainee Solicitor of the Year
Patricia Marleau (HCR): Administration – Paralegal of the Year
Aimee Williams (Thursfields): Administration - Office Manager of the Year
Nysha Dowling (Hallmark Hulme): Administrator of the Year
Sally Morris & Team (MFG): Professional Discipline Award – Employment Law
James Sommerville (Thomas Horton): Lifetime Achievement Award
A charity raffle was held on the night, which raised a total of £550 for YSS - Worcestershire Young Carers.
Priya Tromans, President of Worcestershire Law Society, said: “It was a really enjoyable event –Stanbrook Abbey is a fabulous setting,
and we were delighted to be celebrating such an array of legal talent from all over the county. Lord Jones is an excellent raconteur, so
we were very well entertained, and our sponsors, who donated fabulous raffle prizes, were very generous. We very much appreciate
their support.”
Event sponsors included St Philips Chambers, Bovis Homes, Index Property Information, Brightwells Auctioneers, TLO Risk
Management, Kendall Wadley and Anja Potze.
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WLS Awards 2017

WLS Awards 2017
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Conveyancing limit increase
recognises the value of Law Society
accredited solicitors

T

he recent announcement by high street bank HSBC that they will
increase the range of properties that sole practitioners accredited
under the Law Society’s Conveyancing Quality Scheme (CQS) can
act on recognises the skill these solicitors bring to the home buying
process.
The decision, increasing the value of property where CQS accredited
sole practitioners can act for both the customer and the bank from
£150,000 to £350,000, will reduce costs and increase choice for house
buyers as fewer transactions will require separate representation.

“The CQS accreditation marks a solicitor’s commitment to maintaining
the highest standards of skill and service, and the value solicitors bring
to an often complex deal,” said Law Society president Robert Bourns.
“HSBC’s decision shows that those dealing with conveyancers know
that when a solicitor is CQS accredited they can be relied upon to be
at the top of their game.
“It is a welcome change that will benefit both solicitors and their
clients.”
The change takes effect from today.
HSBC head of secured lending Tracie Pearce commented on the
decision: “As well as being a positive move for the conveyancing
community, increasing the threshold will also provide greater choice
and flexibility for our customers, as well as cutting the cost of buying
their new home.”

www.worcestershirelawsociety.org.uk
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Top ten disaster recovery
and business continuity planning tips
W

hen it comes to business, there’s
no point in having a plan A unless
you’ve got a plan B. While plan A might be
the route to profits, plan B is the means of
surviving, whatever challenges you come
up against.
Every business is at risk of potential
natural or man-made disasters. Despite
our wishful thinking, sometimes the
dreaded ‘what if’ scenarios become
a harsh reality. While we all hope
for the best, it’s essential to prepare
for the worst. Then there are minor
interruptions which, with adequate
forethought, can be circumnavigated
completely.
So, what’s your plan to recover from
disaster and get back on track to plan
A? And, what’s your plan for continuing
running your business during lesser
disturbances? These are your disaster
recovery and business continuity plans
respectively.
To clarify further, disaster recovery and
business continuity plans are essential
constituents of any business, not just
technology companies. We all rely on
technology to a greater or lesser extent.
Power, phones and internet are now an
everyday given. But, there’s more than this
to consider. Your workforce, for example. A
norovirus could mean your business can’t
operate effectively for a few days. Without
a plan, then, you’re vulnerable and can
easily be caught off guard, whatever your
business type.
With a lot hinging on these two plans, it’s
important to get it right. To help you in this
gargantuan task, here are ten top tips…

#1: Outline what’s vital to keep
your business running
The first step is to detail the things you
just couldn’t operate without. In other
words, if any one of these is missing due to
circumstances beyond your control, you’ve
got a potential grind-to-a-halt situation on
your hands. Remember it’s all about the
basic elements: premises, power, internet,
hardware, software, water, people etc.
#2: Create a list of disaster types
This may sound pessimistic and defeatist,
especially when you consider the rarity of
most disaster situations, but catering for
a multitude of catastrophic eventualities
is actually a really positive exercise. That’s
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because you’re better equipped to cope
during a real disaster.
Looking at your essentials list (see #1
above), think about the reasons your
critical systems and functions might stop
working. Phones: could there be a line fault
at the exchange? People: could a number
of your staff have been struck down
by a virus or could you have received
resignations from key members? PCs
and laptops: could you be facing the likes
of a ransomware attack rendering your
hardware useless? And so on and so forth.
Make a record and rank these disasters
based on their likelihood as well as level of
impact to your business.
#3: Define your plan B
Taking things a step further, put pen to
paper and determine what your plan B
might look like. For example, if you run
an in-house server which hosts your
applications and stores your data, does
this have a RAID configuration of hard
disks? Do you have a UPS? Even with
seemingly fool-proof cloud systems, it’s still
important to establish whether you have
both main and emergency power supplies
for your computer to access the cloud
environment. Back-up generators and the
like will usually feature here.
Similarly, if your phones are disconnected,
do you have an arrangement in place to
divert landline numbers straight through
to corresponding mobiles, or even a
second office? Do you have a pay-as-yougo spare mobile in the cupboard? This
would allow those contacting you to still
touch base, even if not straightaway with
the intended individual.
Also, if you rely on internet banking
for accounting purposes, and you
lose your web connection, is there a
telephone banking option? Where’s the
number stored?
The scenarios go on and on… the point
is, try to conjure up the many possibilities
and put into place a plan B alternative.
This may necessitate involvement from
your core suppliers.
#4: Set your recovery objectives
How long, realistically, can you manage
in plan B? This is an oft quoted metric
called your recovery time objective. Your
figure will be based upon real calculations,
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for instance how much diesel is there in
the tank to run the generator if there’s a
power cut? How long can you cope in
the absence of departing staff before they
need to be replaced? If your bank account’s
inaccessible via internet banking and you
can’t keep tabs on your finances, when will
you run out of cash?
The difference here can be anything from
an hour to several days. Knowing just how
long you can last in plan B will help you
prioritise the importance of putting new
systems in place to preserve plan A or
continue in a robust plan B mode.
#5: Assign roles and responsibilities
Should disaster strike, which of your key
personnel will initiate the plan task-by-task
and who will take their place should they
not be available at the time?
Similar in lots of ways to a military
operation, your plan requires each
participant to understand their job, who
they need to interact with and the proper
chain of command. Calm, confident, quickthinking people are best placed to cope
during the ensuing chaos. This should
largely consist of your senior managers
and compliance officers.

In your disaster recovery plan, map
out the various contingency phases
– response, resumption, recovery and
restoration. This is a co-ordinated effort
between all parties involved which will
ultimately set out how exactly you’ll
resume mission-critical operations in as
short a time period as possible.

#9: Keep your plans up-to-date
These are living and breathing
documents, so make sure they’re
current. Maintain and update them every
time an element within your working
environment or infrastructure changes
and people with assigned responsibilities
leave or join your business.

#8: Test the plans
The only way to truly know if your plans
are fit for purpose is to test them in as close
to realistic conditions as possible. Regularly!
An under-tested plan can actually be more
of a hindrance than no plan at all. Rigorous
testing enables your plan to stand up to the
most disruptive events.

#10: Hire an outsourcing service
and managed services provider
(MSP)
As a leading supplier of cloud-hosted case
management and legal accounts software,
and outsourced legal cashiering and
payroll services, we’re bound to say this!
But please hear us out…

The solution is to instruct a third-party
MSP, such as Quill. By becoming our client,
you automatically inherit our business
continuity and disaster recovery plans.
Our software and outsourced services are
delivered on a pay-as-you-go, software-asa-service basis. You pay an easily affordable
fixed monthly sum all-in with 24/7 data
access and year-round uninterrupted
support.

Of course, it’s a major operational
undertaking each time you perform a test
but the up-side is that your employees
are thoroughly trained on their function
in executing the plan. Afterwards, you can
address any shortcomings or failures.

Large organisations with big teams of
in-house IT expertise can leverage their
own technical professionals to facilitate
effective planning. Those operating on a
smaller scale simply don’t have the same
luxury and it can be cost-prohibitive to
implement an effective plan because they
lack the internal technical resources to
accomplish this.

Talk to us about disaster recovery and
business continuity planning to safeguard
your company and operate on a ‘business
as usual’ basis, whatever pitfalls come your
way. With our input, you can quickly pick
yourself up after the fallout. Email info@
quill.co.uk or call 0161 236 2910.

The details relating to tests should be well
documented. You’ll need to record the
dates, scenarios and outcomes. This’ll allow
you to analyse properly and modify your
plan accordingly.

In the same vein, bigger companies
recruit teams of people nicely formed into

departments ready-and-willing to cover
for others’ work when the going gets
tough. Conversely, SMEs tend to employ
individuals performing core functions
single-handedly. In the absence of that
particular individual, the work simply
doesn’t get done.

Julian Bryan
Managing Director
Quill Pinpoint

#6: Include a directory of
emergency contacts
Write a list of contact names and
phone numbers to be accessed
instantly. Wasting time searching
for this basic information during the
catastrophe itself causes unnecessary
delay and stress.
You’ll want to cover organisations such
as your bank’s fraud report line, police
national fraud and cybercrime centre,
SRA fraud office (and other industry
regulators), professional indemnity
insurer, localised emergency services,
utility providers, IT suppliers, building
management team (if you rent office
space), regional and legal press, and
your PR agency, should you decide to
submit a statement.
#7: Outline your preventative
measures and phases of recovery
Prevention is always better than
cure. Your business continuity plan
should cover a range of preventative
and detective measures from SSL
encryption and anti-virus software to
CCTV surveillance and fire alarms.
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Ilott v Mitson – The role of insurance
T

he landscape surrounding the legal
framework that currently applies
to disappointed beneficiaries has been
the source of much recent media
attention as a consequence of the
landmark judgment from the Supreme
Court in the Ilott v Mitson case.
While this case has been ongoing,
there has been a noticeable
increase in the number of Personal
Representatives seeking insurance
cover for potential claims under
Inheritance (Provision for Family and
Dependents) Act 1975 (the Act). So
has the judgment from the Supreme
Court clarified the position with
regard to the application and scope of
the Act and how will it affect insurers’
willingness to offer this type of cover?
By way of an abridged reminder,
Melita Jackson died in 2004,
leaving the majority of her estate
(approximate value of £500,000) to
three charities – RSPCA, RSPB and
Blue Cross. She was estranged from
her daughter, Heather Ilott, and had
omitted her from her will (leaving two
side letters explaining her decision).
Consequently, Mrs Ilott made a
claim under the Act and received
£50,000. Mrs Ilott sought to appeal
that decision and a cross-appeal by
the charities quashed this award.
Mrs Ilott took the case to the Court
of Appeal, which overturned the
judgment and eventually awarded
her the funds to purchase her
property and a capital sum on top
(approximately £140,000 and £20,000
respectively). The Supreme Court has
now set aside the Court of Appeal’s
decision and reinstated the original
£50,000 award.
The repercussions of this latest
decision will be far reaching and
insurers, like many others will be
considering the implications of
the judgment. Previously, as a rule,
insurers were wary of indemnifying
estates where a known individual,
in the specified classes of potential
claimants under the Act, had been
omitted from a will. This was
especially true if the individual
omitted is a child of the deceased. So,
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while this type of cover was difficult
to arrange prior to the Ilott case, it has
become even more difficult to secure
since.
This is understandable, given that
a policy will typically seek to protect
the insured (normally the Personal
Representatives but can be extended
to include the residuary beneficiaries
as well) from the moment a claim is
received by the insurer, whether it
has merit or not. As such, and as can
be seen starkly in the Ilott case, the
time involved and costs of defending
such a claim are not insignificant.
While this is the first claim under
the Act to reach the Supreme Court,
litigation and settlement costs can be
financially onerous, especially after
the distribution of the estate.
In light of the above, an insurer
has to consider the approach in
relation to the extent of cover a
policy will provide. For example, if a
deceased had remarried and the new
spouse had children from a former
marriage, might they be entitled to
claim because they were treated
as the deceased’s child or were
being maintained by them? Insurers
might decide to exclude claims by
them from the policy or if cover is
required for such claims, extensive
underwriting would need to take
place and if the insurer is comfortable
with the risk, it will have implications
on the level of premium.
Consequently, most policies
provide cover more for the comfort
of the Personal Representatives ie
where there are no known potential
claimants but where there is a
desire to distribute the estate more
expediently and not to wait for the
time for making claims under the Act
to expire. Under the Act a potential
claimant has six months from the date
of the grant of representation to make
their claim but also has an additional
four months to serve papers on
the Personal Representatives, so it
could be up to ten months before an
estate becomes aware of any claim.
It is worth noting that the Court
has discretionary powers to permit
applications after the six-month
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period, so the potential period may be
in excess of the ten months.
So what options are there now for
the legal profession? It very much
depends on whether there are known
potential claimants under the Act
or not. While the Supreme Court’s
judgment provides some guidance
regarding claims and quantum
under the Act, the decision and the
comments of the judges demonstrate
just how wide the court’s options are
when considering such claims. In light
of this uncertainty and what has been
described as the unsatisfactory state
of the present law, giving, as it does,
no guidance as to the factors to be
taken into account when considering
such claims under the Act, insurers
will continue to be cautious when
considering cover in respect of known
potential claimants.
Where there are no known potential
claimants though, help is more readily
available. In many instances it can be
difficult for a Personal Representative,
especially a professional one, to be
certain that there are not individuals
who would be entitled, or believe
they should have been remembered,
even if there is no suggestion of a
potential claimant. As a result, some
professional Personal Representatives
in particular, can be reluctant to
allow funds to be distributed within
the ten-month period. Peace of mind
policies that allow early release of
funds to beneficiaries and remove
the risk to Personal Representatives
of personal liability in the event of
a successful claim under the Act,
can provide comfort and certainty in
uncertain times. Insurers will continue
to be relatively comfortable with
this type of risk and such insurance
solutions will continue to be available,
notwithstanding the Supreme Court’s
judgment.

Neil Kevan
Trust & Probate Underwriter
Legal & Contingency Limited

But for the Accident…
L

iability and causation
are matters for
lawyers, but there is
then the problem of
what a claimant could
be expected to have
earned but for the RTA,
the clinical negligence,
or the criminally inflicted injury. Early
editions of Kemp & Kemp had a chapter
on how to calculate the employed
person’s earnings for special damages to
trial date and to provide a multiplicand
for Ogden, but it concluded with this:

“There may, however, be many
imponderables in the case of the selfemployed.”
How true! But practitioners need more
guidance than this.
This was brought home to me quite
forcibly when, some years ago, I gave
expert evidence for the claimant, who
had been injured in an RTA. This man
was a severe workaholic. He ran a 180acre farm, with no help. He dug ditches,
laid hedges, harvested his own crops. He
had a plant hire business, being the main
JCB operator. He dealt in plant, anything
from lawn-mowers to roadsweepers and
mobile cranes. He was renovating his
Grade II listed mansion. He converted
his disused farm cottages into homes
for rent, and disused farm buildings into
science parks.
The difficulty was that his annual
accounts showed low earnings, because
he had taken so much time away
from his core business to renovate his
mansion and convert buildings for future
rental income.

Bradburn -v- Great Western Railway Co
[1874] LR 10 Ex 1 tells us that the Court
must restore the status quo ante so far as
money may allow, but in this situation,
how could that be done? The claimant
still had his business acumen, his
contacts, his farm; but he was no longer
able to dig ditches, drive a JCB, replace
floors and roof tiles.
The expert for the defence looked at past
accounts, saw that earnings were low,
and based loss of earnings on those low
annual amounts. I disagreed, since this
approach had no regard for the value
of house renovation, the labour now
required on the farm, or the benefit of
building up future rental income. My
approach was to quantify the loss on
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the amount it would take to employ a
labourer to perform the physical tasks
which the claimant could no longer do.
Buy him a man, and the status quo would
be restored.
At the end of a three-day hearing, the
judge asked both counsel to provide
closing submissions in writing overnight.
The claimant’s counsel came to me,
and asked for the precedents for the
quantification method I had used. Panic!
I hadn’t seen any precedents; I had just
used common sense to understand the
business.
That night I rang David Kemp QC at
home (I knew him, having looked after
the tax chapter in Kemp for some years)
and another QC, and both said that
there was no precedent, but that my
methodology was sound. And the judge
agreed, to the penny.
From this came the suggestion, with
which David Kemp readily agreed,
that I should write a new chapter for
Kemp & Kemp on how to quantify loss
of earnings for the self-employed and
family company director. It appeared
in Kemp for some years, but has now
been subsumed in the re-write which
took place after David Kemp’s death. It
ran to only 9 pages, but gave a simple
explanation of the factors one should
consider, such as:
• Gain a thorough understanding of the
business; this business in its unique
setting.
• What are the fixed and variable expenses? How would they vary with
revenue?
• Do the past accounts show a reliable
pattern of gross profit margins?
• What are the internal limiting factors?
Capacity of machinery, of premises;
ability of the owner to manage all the
staff?
• What are the external limiting factors?
What is the size of the market, and the
share which this business could hope
to win? What is the catchment area?
Delivery distance? Could trade be
increased by internet sales?
• What competition is faced, bearing
in mind that competitors will try to
increase their market share in similar
ways?
• Technological change: are the products
facing obsolescence? Or are manufacturing costs being undercut by Chinese
imports?
• Hours in the day: just how much time
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could the claimant have spent in the
business, allowing for sleeping, eating, travel to work, leisure time, DIY,
holidays? Is there a DIY claim which
could not be supported after the hours
the claimant says he would have spent
in the business?
Seasonal variations: an ice cream
vendor at the seaside may have lost
most of a year’s profit if injured at
Whitsuntide, but nothing if injured in
November.
Regression of trade: if a claimant is
away from business for several months,
the loss of earnings would continue
until he had re-won or replaced his lost
customers, which could take several
months after physical ability is restored.
Financial strain: it is surprising how
many owners of small businesses introduce their own money into a business
to keep it going. Look out for overdrafts, increasing creditors, proprietor’s
capital reducing, and consider whether
an Ogden multiplier should recognise
that the “life expectancy” of the business may be much shorter than the
working lifetime of the owner.
Do not confuse profit with drawings:
it is also surprising how many lawyers
think that the amount drawn out of
a business is the measure of earnings. The profit of a business may be
£50,000 and drawings £30,000; or
profit £50,000 and drawings £80,000.
In both cases the claim must be based
on post-Gourley earnings of £50,000;
though with the second example, one
should worry about the life expectancy
of the business.

There is more, but this gives an indication of
the matters which an experienced forensic
accountant must consider when quantifying
loss of past earnings and a multiplicand for
future lost earnings, in personal injury, clinical
negligence and fatal accident cases. If you
want a copy, please ask.
It is not the case that a forensic accountant
is needed in every PI case, but where
the claimant was self-employed or a key
director in a family business, the “many
imponderables” need to be considered by
an expert who really understands business.

Biog: Chris Makin is one of only 100 or
so chartered accountants to become
an Accredited Forensic Accountant and
Accredited Expert Witness. He is also an
Accredited Mediator and Accredited Expert
Determiner. See his website at www.
chrismakin.co.uk, which is about to be
relaunched – with moving pictures!!
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LawWare joins
the LSSA
The LSSA is delighted to announce its newest member is LawWare
Ltd. LawWare is the third legal software firm to join the LSSA in
2016. As the UK’s industry body for legal systems developers
and vendors, the LSSA sets and maintains professional standards
within the industry and manages areas of mutual interest between
lawyers and software providers.
LawWare provides practice management technology to hundreds
of legal practices in the UK. With offices in Edinburgh and
Manchester LawWare improves the efficiency of law firm staff by
making it quicker to achieve tasks.
LawWare Managing Director, Warren Wander comments:
“Together with the LSSA, LawWare is about to celebrate 20 years
in the legal software industry. To mark this key milestone, we are
very pleased to join the LSSA to raise our profile even further in the
English marketplace and enjoy the benefits of a close association
with other likeminded legal technology providers. Over the last
5 years we have experienced tremendous growth and LSSA
membership will add greater credibility and weight to our brand.”
Chairman of the LSSA, Julian Bryan comments: “With its pedigree,
LawWare is a very welcome addition to the LSSA membership. We
are very much looking forward to working with the LawWare team
to help shape the future of legal technology in the UK.”

Accelerated asylum appeals put
speed before justice
A

ccelerating the appeals process for
people seeking asylum who have
been detained would risk undermining
justice and fairness, the Law Society
said today, urging the Tribunal
Procedure Committee to reject plans
put forward by ministers.

Law Society vice president Joe Egan
said: “Rushing detained asylum and
immigration appeals risks unjust
decisions and unlawful removals.

“In an area of law where the stakes
for appellants are so high, we must
maintain an impeccable standard of
fairness.
“There must be effective judicial
oversight of asylum and immigration
appeals. Quicker, fairer hearings can be

30

achieved under the existing rules with a
better resourced appeal system.”
Home Office data has revealed more
than 40% of asylum and immigration
appeals are successful, underlining the
importance of an accessible and fair
appeals system.
Joe Egan said: “It is for the courts to
decide the merits of each case. An
administrative decision by the executive
to fast-track an appeal would pre-empt
the outcome, remove vital judicial
oversight, disenfranchise the appellant
and inevitably prejudice the case.”
The proposed scheme, which extends
from the 12 days ruled unfair in 2015 to
25 days, imposes a severely restricted
timetable for the determination of often
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complex asylum appeals. As appellants
would be detained during this time,
they would have limited access to their
solicitor, further undermining their
ability to assert their rights.
Nor do the government proposals
adequately show how vulnerable
people will be protected or screened
out of the fast track scheme. For
example, it would be extremely
damaging to detain someone with
mental health issues who has been
tortured or raped.
Joe Egan added: “There is a real risk
that speed would prejudice the integrity
of the appeal process for people who
are often extremely vulnerable and
anxious, who may have suffered a
terrifying ordeal.”

