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Editor’s Introduction
W

elcome to the Pears and my best
wishes for Christmas and the New

Year.

As the winter takes its grip this issue looks
back at recent events such as the annual
inter firm bowling where the winners were
Thomas Horton, closely followed by a 1 point
difference by Adlestrop Consulting. We also look forward to
events for next year, with further details at page 12 of the
WLS Awards evening which is to take place on 11 March 2016
at Stanbrook Abbey, the closing date for nominations is 8
January with interviews on 26 January 2016.
Upcoming events of WLS are at page 13 and member
firm updates can be found throughout the magazine,

Kirsten Bridgewater
MFG solicitors LLP
Tel: 01527 831691
Email: kirsten.bridgewater@
mfgsolcitors.com

contributions and items are always welcome. Our new
website is in progress with links to social media, please do
connect with us on Linkedin, Facebook and twitter !
With all that it then seems strange to talk on a sombre
note but my introduction cannot go without a mention of
the very sad news of the death of our colleague and friend,
Robin Ap Cynan during October, who served as a WLS
Committee Member and a National Law Society Council
Member for many years. Robin was highly regarded and
respected by all who knew him and he will be greatly missed.
Kirsten Bridgewater,
Editor, for and on behalf of the WLS

kirsten.bridgewater@mfgsolicitors.com
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write this just a couple of weeks away
from the Christmas Holidays and I’m
tempted to wonder where the last seven
months (since I became President)
has gone! It has been a very busy time
for the Worcestershire Law Society.
Since our last edition of Pears we have held a very
informative free training session for our members on
the changes to the CPD regime. We have also had the
annual, fiercely-contested, inter-firm Ten Pin Bowling
Challenge in November. The competition was won
by Thomas Horton, with Adlestrop Consulting a very
close second. Thanks to everyone who turned up – it
was an extremely enjoyable evening which coincided
with my birthday, so I particularly enjoyed having
“Happy Birthday” sung to me by so many people! We
have also been working hard on updating our website
(www.worcestershirelawsociety.com) and social
media presence, as well as managing changes to our
Committee.
Our thoughts now turn to our up-coming events.
We are holding our next members’ training event at
5.30pm on 21 January at the offices of Harrison Clark
Rickerbys. It is on the topic of “Risk Management for
Trust and Estate Professionals” and is being run by Title
Research. The event is free so please do come along
and support this. You can book your place by following
the links on our social media pages, or at our website.
We then have our annual WLS quiz on the evening
on 1 February at Spice Fusion (near Ombersley),
another hotly-contested inter-firm challenge. I would
encourage all members to begin revising straight away
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– the questions last year were quite difficult! Further
details will be circulated to members soon.
Preparations are well underway for the annual Legal
Awards ceremony, taking place on 11 March 2016 at
Stanbrook Abbey. This promises to be the biggest yet,
with Garry Richardson (from BBC Radio 4 and 5 Live)
appearing as our guest speaker and Phil Mackie (local
BBC News Correspondent) as our MC. I would urge
everyone to consider nominating their colleagues (or
indeed themselves) for an award – nominations forms
have been sent out and are available on our website.
On a much more sombre note, WLS received some
very sad news in October with the death of our
colleague and friend, Robin Ap Cynan. Robin was a
Family Lawyer and Mediator. He was a long-serving
WLS Committee Member, and had been a National
Law Society Council Member for many years. He was
highly regarded and respected by all who came across
him and, in the words of James Sommerville (our
Treasurer), “Worcestershire Law Society owes a great
debt to Robin ap Cynan. It is difficult to believe he is no
longer with us and we will all miss him”.
I hope you enjoy this edition of the Pears, and please do
get in touch with us if you would like to find out more about
WLS or get involved with the work of the Committee.

Happy New Year!
Kevin Joynes
President

www.worcestershirelawsociety.org.uk
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News News News News News News
those who need support, leading
Three Counties law firm Harrison
Clark Rickerbys is collecting
Christmas goodies for the region’s
foodbanks.
The Worcester foodbank will benefit
from collections in the firm’s
Deansway reception area, with a
wide range of items welcome from
November 18 to December 18.

Painters team delivers festive food!
Painters’ offices acted as
local collection points for the
Kidderminster Food Bank, with the
combined donations being made on
18th December in time for Christmas.
Kidderminster Food Bank is one
of over 400 in the national network
providing emergency food to people
in crisis.

L-R, Harriet Wingfield, Nick Hughes,
William Painter and Charlotte Hughes

Eve Loughrey, who works with
Harrison Clark Rickerbys’ sister firm
Medical Accident Group, said: “The
foodbank is always keen to have nonperishable food, but at Christmas, they
would really like to be able to give
people some real Christmas cheer;
Christmas cake or Christmas pud,
tinned turkey or ham, or some treats
for the children – anything which
makes Christmas really special.”

She said: “If we can help make sure
that other families enjoy Christmas
too, perhaps we won’t take our
own Christmas goodies so much
for granted. It’s so simple to donate
something and all the donations will
be very much appreciated.”

Eve Loughrey with the first goodies for
Worcester foodbank.
Appeal from law firm for Christmas
donations to food banks
Bringing some Christmas cheer to
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toiletries, plastic plates or bowls,
washing powder or pet food – all the
ordinary everyday household items we
all use.”
Donations should be unopened and
undamaged, as well as being within
their use-by date. Tinned fruit, tinned
sponge-pudding, UHT fruit juice, dried
milk, custard, mashed potato and
Christmas presents for small children
are also very welcome.

The Hereford foodbank, set up
by the Bishop of Hereford’s social
responsibility office, operates across
the diocese, with collections also in
Ross on Wye, where Harrison Clark
Shawcross staff will also be collecting
goodies.
Katie Higgins from Hereford said:
“You could even give something like

www.worcestershirelawsociety.org.uk

of Resolution, commented: “I was
delighted to see that James has been
elected on to the Young Resolution
Committee. Resolution is an important
organisation, and the national launch
of Young Resolution will encourage
younger members to come forward.
I am confident that James will do an
excellent job on the committee.”

Backing small business with
practical help

To find out more please contact:
Rachel Evans
07970 101451
revans@hcrlaw.com
non-confrontational approach to
family law matters. Resolution also
campaigns for improvements to the
family justice system.
The Law Society, Midlands Monthly report December 2015
The report is available online at
www.lawsociety.org.uk/midlands

Across the firm, in Cheltenham,
Hereford and Ross-on-Wye, offices are
making their own collections for their
local foodbanks. Cash donations are
also welcome.
In Cheltenham, Katie Bell has set up
collecting points on every floor of the
firm’s office at Ellenborough House,
in aid of the foodbank at the Elim
Christian Centre. The centre aims
to make up parcels to distribute to
families in early December.

News News News News News News

James said: “I am very pleased to be
able to take part in the committee’s
work and to represent young family
practitioners across the region. As the
first member from a Worcestershirebased firm, I hope that the county
can become more involved in our
work, starting with the inaugural
Young Resolution Ball next week in
Birmingham.”
Andy Caldicott, partner at Harrison
Clark Rickerbys and head of the family
law team, who is also a member

Harrison Clark Rickerbys lawyer
represents county on legal body

Backing small businesses, from
delis to digital marketing, Harrison
Clark Rickerbys offered free legal
advice and support to thriving
small businesses and encouraged
entrepreneurs on Small Business
Saturday at the weekend.
Held on traditionally the busiest
shopping day of the year, the first
Saturday in December, the event
highlighted the wealth of small
firms in Worcester, adding character
and individualism to its shopping
streets and a wide range of specialist
services for local people to use.
Harrison Clark Rickerbys opened for
the morning to offer free legal advice
to those already in business and

those who dream of starting their
own enterprise.
Priya Tromans, solicitor advocate,
who led the initiative for the firm
with colleague Helen Higginbotham,
said: “I was really pleased that we
got such good feedback from local
businesses. Although not many
people came through the door, I
spoke to lots of people who had
our leaflets and had a really good
response. We know that the word
has got around; we are here all year
for small businesses, not just on
one day.”

Inter Firm Bowling Challenge Champions!

James Osborne, a solicitor in Harrison
Clark Rickerbys’ family law team, is
the first Worcestershire lawyer to join
the Young Resolution Committee for
the West Midlands.
James, who works at the firm’s
Worcester and Birmingham offices,
was recently voted on to the
committee, which is open to those
with an interest in family law and 10
years’ experience or less in the field.
The group, which operates through
regional committees across the UK,
works closely with Resolution, an
organisation of 6,500 family lawyers
and other professionals in England and
Wales, who believe in a constructive,

The inter firm bowling challenge that took place on 12 November at Bowl
Xtreme Worcester the winners Thomas Horton, closely followed by 1 point
difference Adlestrop Consulting.

www.worcestershirelawsociety.org.uk
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News News News News News News
Care cost cap delay highlights need to
protect mum and dad
A four-year delay in the
promised cap on care costs
shows how people need
to take action to ensure
elderly loved ones are
protected from a ‘minefield’
of bureaucracy.
The timely warning has come from
expert care lawyer Tracy Ashby, who
has spoken out following a number of
‘heartbreaking’ cases she has handled
where elderly people have been
threatened with being moved by local
authorities unless families top up their
care home fees – often when there was
no need.
Miss Ashby, an associate at Midland law
firm mfg Solicitors, says people cannot
rely on the government’s promise to cap
care costs to £72,000 for the over 65s and
young adults with disabilities after it was
delayed a second time. It was supposed to
have come into effect from April 2016 but
is now postponed until 2020.
The delay comes because councils say
they are under ‘enormous pressure’ due to
budget cuts and an impending rise in the
minimum wage for the over 25s.
Ms Ashby said: “Looking after mum and
dad can be hugely difficult because of
the health problems associated with age,
both physical and mental. Time and again
we see stories of alleged failings in care
homes, cost pressures in local councils
and the NHS, all of which lead to older
and vulnerable people being pushed from
pillar to post. Now the government has
kicked the care cost cap into the long
grass for another four years.”

“In one case an elderly father in his 90s
ran out of his own money and was told
if his family could not pay he would have
to move elsewhere,” she added. “He was
distraught. His family could not afford it and
he was in tears at the prospect of having to
move.
“I am trying to push the message that
support for families is available when it all
goes wrong. Aside from the courts, there are
other channels people can access in what is
fast becoming a care minefield.”
The Care Team at mfg Solicitors helps
families with advice on fees as well as
challenges to local authority and NHS
decisions.
Readers looking for further advice on the
issue of care fees can contact Miss Ashby
by email through tracy.ashby@mfgsolicitors.
com or telephone 0845 556 5321.
Tracy Ashby,
Associate at mfg Solicitors.

Don’t let lack of the right documents send
loft conversion costs through the roof
Worcestershire’s home
buyers and sellers are
being warned to be
on their guard when
considering a property
with a loft conversion, as
failure to have the right
documents can send costs soaring.
That is the message from property
expert Sharon Lerry from the residential
conveyancing team at county law firm mfg
Solicitors, who says she is having to break
the news to clients that their bills are going
literally through the ceiling.

“It is so important that people receive
the right advice on what they should and
should not be paying because, for many,
the means tested system is so complicated
that this can result in service users losing
out on things they are entitled to.

Loft conversions can provide vital space for
growing families but Miss Lerry says buyers
and sellers have to be careful to ensure they
have seen all the right documentation. Lack
of the right certificates can render buildings
insurance invalid.

“I’ve had very recent cases of families
told to pay top up fees when they were
not supposed to, sometimes as much as
£200 a week.

Miss Lerry said: “Anyone buying a home
with a loft conversion should ask the
estate agent whether it has a Building
Regulations Completion Certificate and for
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an approximate date of conversion. But they
also must not leave it there. Estate agents will
rely on what they are told by the seller. So a
savvy buyer must get their conveyancer to
be completely on the ball too.”
However, Miss Lerry said if a vendor
cannot provide the certificate, all is not
necessarily lost.

“The buyer needs a Structural Survey to
make sure the conversion complied with
the relevant regulations at the time it was
carried out,” she said.
“If it does not, then it can cost thousands
of pounds to make the room legally
habitable in order to obtain a Certificate of
Regularisation through a local authority.
Some may even have to apply for full
Building Regulations approval.”
Miss Lerry added that she has dealt with
a number of cases in the past 12 months
– with one seller being forced to make
a £25,000 upgrade to ensure their loft
conversion ticked all the boxes.

News News News News News News
struggling to meet Inheritance Tax liabilities
and interest payments.
The tax specialist’s warning comes after he
successfully challenged HMRC in two recent
cases where HMRC was seeking to deny
APR to veteran farmers on their homes and,
in one case, land as well.
Despite the two case wins Mr Meredith
says he remains ‘deeply concerned’ that
many farmers and their futures remain at
risk if they have not got their affairs in order.
He said: “This is an area of tax law where
HMRC have been increasingly taking a tough
stance on the basis that elderly farmers
are not carrying out sufficient agricultural
activities to justify a claim for APR.

“In one case the farmer had passed away
and because the probate papers referred to
him as ‘retired’, HMRC argued his business
was not commercial. We proved it was.
In another case HMRC tried to deny APR
because the farmer had reduced the scale
of his operations. This was unsurprising
because he was 84-years-old when he died.

Sharon Lerry

For further information readers can contact
Sharon Lerry through:
sharon.lerry@mfgsolicitors.com
or telephone 0845 55 55 321.

Warning to elderly farmers after
taxman’s raids
A leading rural tax expert
has issued an alert to elderly
farmers to get their tax
affairs into shape following
a renewed drive by the
taxman to clamp down on
agricultural property relief
(APR) on land and farm buildings.
Stephen Meredith, partner and head of
the taxation department at Midland law
firm mfg Solicitors, has sounded the alarm
following moves by HM Revenue and
Customs to deny the tax break if it cannot
be proven landowners are doing enough
active farming work to qualify.
The crackdown has meant that estates
of deceased elderly farmers have been left

“It would be nonsense that a farmer can
farm all his life and then lose APR simply
because old age forces him to cut back
on his farming activities in his last years.
If that was the case it would be very rare
for any farmer who lives to a ripe old
age to qualify. That surely cannot be the
intention of the tax rules but it is what
HMRC are trying to enforce.
“Farmers have to be aware of the
crackdown and the general lack of
understanding that HMRC have about
the farming sector. Many farmers would
be very surprised to be told that having
farmed all their lives their estates will not
qualify for full APR on their deaths. In some
cases investment assets, such as barn
conversions or let cottages, can attract
business relief with proper planning.”
Both cases Mr Meredith successfully led
were referred by other firms of solicitors,
one in Somerset and the other in Wales.
Readers can telephone 01562 820181 or
email steve.meredith@mfgsolicitors.com
Stephen Meredith

Family expert warns there is nowhere to
hide for divorcees who won’t play fair
Divorcees who suspect their
ex has hidden away assets
could be in line for payouts
following two landmark
court cases.
That is the message
from leading Worcestershire divorce
lawyer Alison Webber who said the
Supreme Court has come down hard on
husbands who failed to give full and frank
information about their wealth when their
marriages ended.
The respected matrimonial specialist
at county law firm mfg Solicitors says it
could pave the way for other divorcees to
challenge their own settlements.
In one case, Sharland vs Sharland, the wife
found out the husband had a significant
share in a company that was about to
float on the stock exchange and was
in line for an extensive cash boost. She
asked the court not to seal the order, lost
on appeal but then won at the Supreme
Court.

But Ms Webber warned divorcees not to
overstep the mark and take the law into
their own hands.

“There is still a recent ruling in force
that makes it clear you must not access
confidential information belonging to the
other party, such as breaking into their
computer to look for undisclosed assets,”
she said.
“But these new cases show the courts have
balanced things up and won’t hesitate to
right a wrong.
“If hidden assets do come to light or you
suspect your ex of hiding them, our expert
solicitors can advise you what to do.”
For advice, readers can call 0845 555 5321
or email alison.webber@mfgsolicitors.com
Alison Webber

In the second high profile case, Gohil vs
Gohil, the wife agreed a figure in 2004
but her husband was then convicted of
money laundering. The wife wanted the
old order set aside as it did not reflect
her ex-husband’s real finances. Again, the
Court of Appeal rejected her claim but the
Supreme Court found in her favour.
Both cases mean divorcees who suspect
their ex-husbands or wives have been
hiding money are now more likely to win
support in the courts.
Ms Webber said: “If someone suspects
their ex of hiding assets, these rulings
now mean it’s not all done and dusted
just because the order has been made. If
hidden assets are discovered soon after
the agreement is signed then the Supreme
Court has sent a very clear message that
the fraudulent order will be set aside and
the terms looked at again.

Professional
communications
for
professionals

www.epc.gb.com

“It means parties who do not provide a full
and frank disclosure will not be tolerated
by the family courts.”

www.worcestershirelawsociety.org.uk
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I can’t get no relief – from forfeiture

Obituary: Robin Ap Cynan

Windfall returns and the decision in Freifield v West Kensington Court Limited [2015] EWCA Civ 806

T

his article is possibly
not the right forum
for this confession but, I
am quite obsessive when
it comes to the right to
forfeit a lease and any
relief application that
is made on the back of
it. For that reason I found myself waiting
impatiently over the summer for the Court
of Appeal to hand down their judgment
in the case of Freifield v West Kensington
Court Limited [2015] EWCA Civ 806, a
commercial property case dealing with the
right to claim relief from forfeiture where
there has been an intentional breach of
covenant and where the leasehold interest
still has significant value and would
represent an uncovenanted windfall to the
landlord should relief from forfeiture be
refused.

In December 2011 the Appellants
had, in breach of the alienation
provision contained in the head lease,
deliberately sub-let to a Chinese
restaurant whose management style
was described in the Court of Appeal as
‘controversial’.
HHJ Gerald made some rather scathing
findings about the Appellant’s conduct
surrounding the grant of the lease to
the Chinese restaurant... ‘conscious and
deliberate decision to grant the future
lease… wilfully failed to take any steps to
remedy that breach… In acting the way
they have, it seems to me and I find that the
Freifields demonstrated a cynical disregard
for their own obligations under their lease…’
Summing up HHJ Gerald found that the
Appellants ‘faced a vertiginous but not
necessarily impossible climb to the summit
of relief made, it has to be said, more difficult
by their historic failure to properly manage
the demise and discharge their contractual
obligations.. In my judgment, the Freifields
have failed to adduce any or any sufficient
evidence upon which the court could
properly grant relief from forfeiture’.
A second bite at relief was taken in
December 2013 on a new basis, namely
that relief be granted conditional on the sale
of the head lease within six months, the
head lease was after all worth between £1
million and £2 million and in the absence
of any relief the landlord stood to benefit
handsomely. However, the application was
refused, the view from the bench was that
the Freifields were “simply reaping what they
have sowed”.

Image courtesy of phanlop88 at
FreeDigitalPhotos.net
In Freifield the Appellants had appeared
before HHJ Gerald in Central London County
Court as far back as December 2013 seeking
relief from forfeiture in respect of the head
lease of seven commercial retail units.
The head lease had been granted in 1982 for
a term of 99 years, acquired at a premium
and no money passing rent was payable
under its terms and the rack rent achievable
by subletting the units was in the region
of £133,000.00. Putting it as succinctly as
possible, the head lease had significant value.
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The appeal came before the Court of Appeal
in July. Arden LJ giving the lead judgment
took the opportunity to restate the clear
principle that the exercise of the Court’s
wide discretion should not enable the
landlord to take advantage of a breach by
which he is not irreparably damaged. Arden
LJ went on to quote Patten LJ in Magnic
Ltd v Mahmood Ul-Hassan [2015] EWCA Civ
224 at [50]:
“The starting point for the exercise of our
discretion has to be to remind ourselves
that the purpose of the reservation of a right
of re-entry in the event of unpaid rent or a
breach of covenant is to provide the landlord
with some security for the performance of
the tenant’s covenants. The risk of forfeiture
is not intended to operate as an additional
penalty for breach. It is an ultimate sanction
designed to protect the landlord’s reversion

www.worcestershirelawsociety.org.uk

from continuing breaches of covenant
which remain unremedied and to secure
performance of the covenants… There
may, of course, be breaches which are so
serious and irremediable as to justify the
refusal of relief: for example, an unlawful
sub-letting. But in most cases relief will
be granted on the breach being remedied
and on terms as to costs.”

our AGMs and Annual Dinners.
For the last two years he was a
leading light in encouraging and
helping to get our Annual Awards
Evening off the ground. He chaired
the Judges’ selection committee
for the Awards.
He was rightly proud of his North
Wales heritage and of the fact that
his grandfather was a National
Bard of Wales. At the same time
he acknowledged to me that he
aspired to swim in a bigger pool
than Holyhead where he did his
Articles.

The Court of Appeal found that the
‘windfall point’ was one of proportionality
and once it had been appreciated that
the value of the leasehold interest was
an advantage which the Respondent
would obtain from the forfeiture, then
it had to be thrown into the balance for
consideration. HHJ Gerald had failed to
do this and furthermore he went on to
misdirect himself and value the leasehold
interest as nil because he refused relief.
In allowing the appeal the Court of
Appeal granted relief from forfeiture
conditional upon the sale of the head
lease within six months failing which the
application for relief would be dismissed.

I did not encounter him as a family
mediator although I am aware of
members of the Worcestershire
legal community who were trained
by Robin as a mediator. He
was a member and Chairman of
numerous committees at the Law
Society many of them connected to
Wales.

“This conclusion should not be
misinterpreted as conferring carte
blanche on tenants to disregard their
covenants.”
Where do practitioners go from here?
Freifield has potentially demonstrated
how (1) relief may still be granted in
circumstances where there has been a
deliberate breach, (2) a landlord should
not be entitled to keep a windfall where
there was no lasting damage to him, (3)
the conduct of a tenant remains a relevant
consideration but when it comes to
depriving the tenant of a valuable asset
such a refusal to grant relief must be
proportionate.
In Freifield the epilogue was left to Briggs
LJ at [68]:
“This conclusion should not be
misinterpreted as conferring carte blanche
on tenants to disregard their covenants,
wherever there is value in their leasehold
interest which would be lost by an
unrelieved forfeiture. In every case a
balance will have to be struck, and there
may well be cases where even substantial
value has to be passed to the landlord, if
no other way of securing the performance
of the tenants’ covenants can be found.”
Jonathon Rushton,
36 Bedford Row

He had a great love for opera, jazz
and poetry and also composed
verse. He was a regular visitor to
the Glyndebourne Festival.

O

n 10th October 2015 we lost
our long serving Law Society
Council member Robin ap Cynan
. His constituency of the Welsh
Marches included Worcestershire
Shropshire and Herefordshire
Brecon and Radnorshire.
He had been a Council member
for 25 years and had recently
celebrated his 56th birthday.
My first recollection of Robin was
at the Worcestershire Law Society
AGM held in the crypt of the Old
Bishops Palace in Worcester. It
was in the spring of 1990 and Robin
gave strong encouragement to all

present to get involved in local and
national Law Society matters.
During my time as Secretary of
WLS and as Treasurer since 2007
and in my time as Secretary of the
West Midlands Association of Law
Societies from 1999 to 2010, I came
across Robin on many occasions.
His sharp intelligence, wit and
polite manners shone through.
His measured contributions
to the committee Meetings of
Worcestershire Law Society meant
that when he spoke everyone
listened. He gave great support to
WLS including attending most of

At his funeral I sat next to an old
friend from his Oxford days. He
regaled me with stories of Robin at
Jesus College of which two stand
out. The first was that Robin was
the only undergraduate he knew
who kept a fridge in his rooms for
culinary and alcoholic treats.
The second was that when his
friends (as occasionally happened)
overstayed their welcome, Robin
would play a James Last record at
full volume on his gramophone to
drive them out.
Worcestershire Law Society owes a
great debt to Robin ap Cynan.
It is difficult to believe he is no
longer with us and we will all miss
him.
James Sommerville
Treasurer

www.worcestershirelawsociety.org.uk
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WLS Calendar
Events been:
CPD training by Maxine Warr “ A new approach to continuing competence for solicitors” with thanks to sponsors
Wesleyan and mfg solicitors for providing the venue
Pint after work 10.12.15 at 6pm Brown’s, Quay Street Worcester

Coming Soon:
CPD training
“Risk management for Trust & Estate Professionals” 21.01.16
Quiz night 01.02.16
Annual Gala Dinner & Awards Ceremony
11.03.15
at Stanbrook Abbey,
with guest speaker Garry Richardson (BBC Radio 4 Sports Presenter)
and MC Phil Mackie, (BBC presenter)

12
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The 30th Annual Bar Conference and
Young Bar Conference 2015
ELIZABETH ROBSON TAYLOR OF RICHMOND GREEN CHAMBERS FINDS LOTS TO TALK ABOUT… FROM MAGNA CARTA
AND HUMAN RIGHTS, TO THE SCANDAL OF ‘REFERRAL FEES’

Kama Melly

S

o much to do, so little time! It would
not be unfair to say that the 30th Bar
Conference held at the Westminster Park
Plaza, London on 17th October 2015
presented delegates with a rich and
almost overwhelmingly varied feast of
inspirational and certainly informative
events all in one day. But which to
choose?
In addition to the speeches -- and
really quite riveting they were too -- there
were no less than twenty-two breakout
seminars, referred to as ‘specialist sessions’
which covered a wide and just possibly
bewildering range of topics, from litigants
in person and McKenzie friends, to
surveillance and privacy, to new business
and new developments, right though to
the pleasures and the pitfalls of public
access.
But more about all this later. Suffice to
say that whatever the topic, the general
theme of the Conference centred round
‘our role as advocates in the balance
between citizen and state’ as introduced
in the opening remarks by the Conference
Chairman, Kama Melly of Park Square
Barristers.
Magna Carta
There were two anniversaries noted
and alluded to. One was the thirtieth
anniversary of the Conference itself. The
other -- speaking of the balance between
citizen and state -- was the 800th
anniversary of Magna Carta, sealed, (not
signed) by an illiterate, reluctant and surly
King John. Now there’s a document with
an amazing degree of in-built survivability.
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Despite being rescinded a month after
it was sealed at Runnymede and then,
over the centuries, variously ignored,
scorned, challenged, belittled and vilified,
Magna Carta has attained almost mythic
status among those who are rather
fond of freedom and love the law, as it
correspondingly strikes terror in the hearts
of despots and dictators everywhere. If
you want a very recent example, recall
that Chinese government declared the
Great Charter to be too ‘sensitive’ to be
displayed via a touring exhibition to the
general public.
So it was rather cheering to sit in
among several hundred barristers in the
main hall at the Westminster Park Plaza
on a sunny morning back in October
and listen to the laudatory remarks
about the Great Charter made by Bar
Council Chairman, Alistair MacDonald
QC in his opening keynote address.

is ‘a vital component of our continued
success’.
‘But -- there is also universal concern
abroad about the direction in which
our justice system is heading,’ he
continued, citing ‘a number of issues
across the fields of criminal and civil
law which are having a damaging effect
upon access to justice, fairness in civil
society and our standing worldwide.’
Referring to the worrying diminution
of legal aid and its attendant effects on a
number of areas, including professional
ethics, as well as access to justice for the
lay client, he spoke of the ‘misalignment;
in which justice is viewed as an
optional extra.’ Discussing the public
interest in general and pro bono in
particular, he pronounced pro bono as
‘a fine contribution to society, but… no
substitute for a properly funded legal aid
system.’

Alistair MacDonald

Referral Fees: ‘like drug cheats in sport’
The highlight of his speech however,
for many a beleaguered barrister, was
an exhilaratingly fierce condemnation
of ‘referral fees’ deceitfully termed
‘administration fees’ by many an
opportunist solicitor. (We know who a
lot of you are.)
‘In this Magna Carta year,’ he said,
‘we remember that the Great Charter
has underpinned our legal thinking
for 800 years and played a major part
in the formulation of the idea of a
constitutional monarch, represented for
centuries by the Crown in Parliament…
and as a result of it, we have had the
benefit of living in a remarkably stable
society.’
That stability, combined with ‘a quite
astonishing flexibility’ engendered by
our proud history of jury trial and the
common law has, in Alistair MacDonald’s
view, ‘helped us maintain our position
as a global financial centre against the
stiffest competition’. He added that a
vibrant legal infrastructure, admired and
emulated in a number of other countries
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Commenting on the announcement
from the Ministry of Justice that it would
seek to crack down hard on referral fees,
Alistair MacDonald called for a complete
ban on all such fees paid to instructing
solicitors by advocates. (We are getting
to know who you are too.) ‘Like the drug
cheats in sport,’ he said, ‘…there are no
depths to the ingenuous and ingenious
means by which the cheats would seek
to dress up their referral fees.’
Well received by the assembled
delegates, (as you can imagine) the
matter of referral fees turned out to
be one of the hotter topics of the day,
together with a lot of other vexed
questions relating to remuneration and
the acquisition of new business.
Continues on page 16

Referring to legal education and the
expense and difficulties involved, she
warned against a situation in which
professional success in the law becomes
restricted only to the ‘well connected and
well heeled’.

Helena Kennedy
You might have assumed at this stage
that the Chairman’s speech would be a
hard act to follow. If so, you might not have
reckoned on the incandescent effect of
the address by the next speaker, Baroness
Helena Kennedy of the Shaws QC -- who
is a bit of a polymath in the realm of the
law, being an author and broadcaster as
well as a lawyer. Having practised at the
Bar for 40 years, she has conducted many
high profile cases, from The Balcombe
Street siege and the Brighton bombing
to the recent Jihadist fertilizer bomb plot.
Along the way she has acquired a dazzling
array of honours, including 38 honorary
doctorates, and is an Honorary Fellow of
the British Academy and the Royal Society
of Edinburgh.
An outspoken and stunningly effective
champion of human rights (which do
include women’s rights, don’t you know),
Baroness Kennedy spoke briefly of her rise
to prominence, from a Glaswegian working
class background, in what only a few years
ago, was a predominately male profession.
‘I love the law….I love the Bar,’ she said
– and like a number other speakers
throughout the day, paid tribute to the
pre-eminence of the English Bar worldwide
and the universally respected integrity
of the British courts, declaring that ‘other
systems don’t measure up,’ particularly
those overlain by religious violence.
‘Independent lawyers and judges are the
bulwarks of our system’, she continued,
before moving on to related topics and
viewing with alarm the current risks of ‘deprofessionalizing our profession’ inherent in
the current state of affairs in which access
to justice is restricted for those unable to
afford representation -- and in which so
many barristers are tending to ‘migrate’
from such areas as family and criminal law.
‘Access to justice,’ she pointed out ‘is at the
heart of the rule of law’.
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And what remained the best “put down”
of the Conference was when Helena
described Lord Sumpion’s comments
about women holding high judicial office…
“we’ve got one” with observation that
some incredibly clever people can also be
deeply silly!

Independent Bar can deliver a more
competent service than litigants in
person or McKenzie friends,’ he said,
adding that with access to justice severely
limited, we -- the Bar -- are “a whited
sepulchre”, especially with reference to
the Criminal Bar. ‘We must ensure that
criminal advocacy standards are enforced,’
he said, basically in support of a panel
system -- and that ‘our independence and
professional ethics are maintained.’
‘New Cinderellas’

Developments and departures…
Interestingly, the 2015 Conference
featured two significant departures
from tradition – as far as we can recall,
that is. One was the inclusion of the
Yong Bar Conference, launched by its
keynote speaker, Sir Terence Etherington,
Chancellor of the High Court whose
message focused on the challenges faced
by young barristers and the ways in which
such challenges can be met.
Breaking into overt political discussion
was, again, something rather new this
year. It was the political debate which
featured a panel of real live politicians. Not
unpredictably, this turned to be one of the
most popular of the specialist sessions held
at the Conference. Debating human rights,
anti-terrorism legislation, access to justice,
the funding of the justice system and more,
the cross-party panel included Robert
Buckland QC MP, the Solicitor General for
England and Wales, Andrew Slaughter MP,
Shadow Minister for Justice and the Liberal
Democrat peer Lord Marks of Henley-onThames.
A valedictory
When at last the Conference drew to a
close, Dominic Grieve rose to the occasion
with what some would have called an
end-of-term address. Striking an almost
elegiac note, he described, for example,
his encounter with the more enthusiastic
students of the law, greatly impressed with
their unwavering commitment to the Bar
as a true vocation.
Here, excellence in advocacy at the
Independent Bar became the prevailing
theme of Dominic Grieve’s remarks,
as did the Rule of Law in the UK. ‘The
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Also mentioned in the closing speech
were such issues as the proposed Bill
of Rights possibly replacing the HRA,
(but who knows where or when –
as this matter seems to have been
relegated to ‘the back burner’). Also
put forward was the obvious need for
reform, or at least raised awareness
in so many other areas, including
the relationship between the Bar and
Parliament, considering the dangerous
times we live in, with justice and
national defence ‘the new Cinderellas
of government expenditure’.
Change in the offing
Continuing on a fairly positive note,
however, were Dominic’s comments
on the current Lord Chancellor, who
even though ‘at the neocon end of the
spectrum’, has ‘keen intelligence and a
strong sense of the significance of his
office.’ The Bar then, must be prepared
for the advent of certain changes,
some eagerly awaited, like the abolition
of the awful ‘criminal government
surcharge’, which it is hoped, will soon
be long gone. Nevertheless, as stressed
in most of the debates throughout
the Conference, Dominic concluded
by saying that the Bar must remain
vociferous in its own defence and that
of the public interest, ever fiercely
protective of ‘the balance between
citizen and state’.

So what are my shares really worth?

W

hen I was
a “normal”
accountant in
general practice,
I would often be
asked by clients
what their business
was worth. The
Chris Makin
answer was always
another question: “To whom, and for what
purpose?” Because there is no doubt that
value, as well as beauty, is in the eye of
the beholder. Some businesses may be
making good profits now, but facing a sad
end because their products are becoming
obsolete or their patents are due to expire.
Conversely, a business with a unique asset
but a poor trading history may have a
value wildly in excess of its asset value.
To take an extreme example, I acted as
shadow expert in a divorce case where
the husband’s company had developed a
piece of software for international banking.
It was making losses of about £1million
a year, and was about to be shut down
through tax arrears. A US company had
a full suite of software for international
banking but for this product. Without that
US company, the husband’s was worthless.
With it, the husband was able to sell his
company for several millions and secure
a handsome service agreement. The
ultimate special purchaser had been found.
As a forensic accountant I am often
instructed to value companies and shares
in companies. Typically, this is in divorce
cases or petitions under Section 994 of
the Companies Act – the unfair prejudice
provision. In the first situation, on a clean
break one spouse is taking the family
company out of the marriage and the
other spouse is taking the house, savings,
pensions etc. In the second, the typical
solution is that the Court orders the other
shareholders to buy the applicant’s shares
at a fair value. In both cases, there is
no arm’s length transaction with a third
party, so one must consider hypothetical
values. How does a valuer set about that
task?
Space does not allow a treatise on
valuation. My favourite textbook is
Tolley’s Practical Share and Business
Valuation, which runs to 551 pages; I
have only one page. So all I can provide
is a bullet-point list of matters to be
considered, whilst mentioning that my
valuation reports typically run to at
least 40 pages, with each step in the
reasoning process explained in such a
way that the “informed layman” – judge,
counsel, solicitor, even the client – can
understand how I reach my conclusions.
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I will set out the steps in a matrimonial
valuation; the Section 994 process is
similar. So here goes:
• Assemble the basic evidence: annual
accounts for at least three years, Forms E,
Questionnaires etc.
• Learn what one can about the company
and its trade from Google searches etc.
• Chart the accounts in Excel to identify
trends, profit rates, unusual expenses etc.
• Prepare a fact-find so as to learn as much
as possible about this business: exact
trade, competitors, SWOT analysis, top 10
customers, key personnel, key products,
responsibilities and hours of work of
the directors, etc. Often the husband
runs the company and the wife has not
played much part in its management in
recent years, but each spouse must be
given the chance to reply; “don’t know”
answers are permitted.
• Decide whether the valuation should
be on a dividend yield, asset, or
earnings basis. Without going into the
technicalities, the earnings basis is by far
the most common.
• Adjust the trading results in say the last
four years for unusual or non-recurring
items, and adjust for reasonable
management remuneration by adding
to profit the actual amounts paid to the
directors, and deducting the amount
one would expect to have to pay for that
person’s services to the company if they
had not also been a proprietor; support
may be gleaned from ASHE (Annual
Survey of Hours and Earnings) and from
the Croners/IoD Reward survey.
• Perform a weighted average calculation,
so that more regard is had for later years’
results.
• Step back and consider whether the
outcome is a fair expectation of future
profits, having regard perhaps to ways in
which the hypothetical new owner may
wish to run the business. Remember
that this mysterious person is buying the
expectation of receiving future profits,
and that past results give only a guide to
those expectations.
• Now for the highly subjective part: how
many years’ purchase of expected future
profits would this person pay? Here we
rely on the BDO PCPI (Private Company
Price Index) so that a similar P/E (Price
to Earnings ratio) may be found in
the FT daily list, with an adjustment
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to recognise that ours is a private
company; or the UK200 Group Valuation
Index, which provides a multiplier for
EBITDA (Earnings Before Interest, Tax,
Depreciation and Amortisation). Regard
may also be had to the Zephyr Database
provided by Bureau Van Dijk, a huge
database of actual transactions across
Europe; though when one drills down to
the UK transactions in a particular trade,
the sample sizes are very small.
• Multiplying the expected future profits
by the multiplier gives one a value for
the whole company on an earnings
basis. What then is a particular
shareholding worth? Regard must be
had for the voting rights of different
classes of shares. Discounts should
be applied for various percentage
holdings; less than 25% may be worth
very little, whereas 75% or more may
represent virtually the whole value.
Interestingly, a 50% holding is worth
less than half because of the risk of
deadlock, so that two 50% holdings
may represent only say 80-90% of the
company’s worth.
• But if one has a quasi partnership, as
in Ebrahimi –v- Westbourne Galleries,
each shareholding is worth the exact
percentage of the whole.

Smart storage starts here!
OUR SERVICES
• Archive box storage and tracked retrieval
• Door to door delivery by Whitefoot team
members in our own fleet of tracked vehicles
• Indexing & cataloguing service
• Secure shredding
• Scanning

Call us now on 01299 250566

If your current service provider is not meeting your expectations give us a
call. We can guarantee lower cost and a better service – we can even make
the move from an existing supplier cost-neutral.

312 Oak Drive, Hartlebury Trading Estate,
Hartlebury, Nr. Kidderminster, Worcs. DY10 4JB
Tel: 01299 250566 Fax: 0870 751 9295
Email: gill@whitefoot-forward.co.uk

This is all we have time for. The
process of valuation is much more
complex than the embarrassingly
simple steps described above. Two
conclusions: valuation is highly skilled,
and don’t try this at home!
Chris Makin
chris@chrismakin.co.uk
www.chrismakin.co.uk
Chris Makin has practised as a forensic
accountant and expert witness for 23 years,
latterly as Head of Litigation Support at a
national firm. He has been party expert, SJE,
Court appointed expert and expert adviser
in hundreds of cases, and given expert
evidence about 70 times. He also performs
expert determinations.
Chris is a fellow of the Institute of Chartered
Accountants where he serves on the
Forensic Committee, and as an ethical
counsellor; he is a fellow of the Chartered
Management Institute, a fellow of the
Academy of Experts where he serves on the
Investigations Committee, and an accredited
mediator. He is also an accredited forensic
accountant and expert witness.
He practises as an expert witness and
mediator from West Yorkshire and his rooms
at 3 Gray’s Inn Square, London WC1R 5AH.
He has mediated a vast range of cases, with
a settlement rate to date of 80%.
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Have your cake and throw it?

LPA revoked because person with power of attorney buys
too many cakes
Kerry Hay from law firm Hart Brown warns that appointing the right Lasting Power of Attorney is crucial for your well-being.
In relation to health and welfare, the LPA can only be
used if you are not able to make a decision for yourself.
Everything from what you wear or eat, who you should
have contact with, what activities you get involved in,
where you should live and who you should live with are
all decisions that can be made by the attorney, but only
if you have lost capacity. The role of the attorney is an
enormously responsible one, and choosing the right
person or persons is crucial. But what happens if the LPA
makes bad decisions.
Recently senior Judge Lush revoked the Lasting Power
of Attorney (LPA) of an elderly woman as her attorney
had been spending £250 per month on sausage rolls
and cakes for her elderly mother. The court deemed that
the use of the donor’s money was a waste, especially
as she was receiving perfectly adequate and nutritious
meals from her nursing home. Judge Lush said that the
daughter was inflexible and ‘adamant’ that she knew
what was best for her mother when she arrived at the
care home with plates full of pork pies and biscuits.
The mother, who is in her late 70’s and suffering from
dementia had no appetite for such foods and often threw
them at nursing staff and they ultimately ended up in
the bin. An order was made to revoke the LPA and the
Office of the Public Guardian would take control of the
mother’s financial affairs.
Think carefully when you appoint a LPA, and take sound
legal advice to set up the agreement properly.
Kerry Hay specialises in Wills, estate planning,
administration of estates, powers of attorney and Court of
Protection.

We all hope that we will retain our ability to make
decisions. However, some of us won’t and if we don’t
who will have the authority to step in on our behalf? If
we don’t make provision for unforeseen future events,
someone would have to apply to the Court of Protection
for a deputyship order. That ‘someone’ might not
necessarily be the person we would choose. Once they
have managed to obtain the order this person would
be overseen by the Court. The application itself can be
very lengthy and costly. By setting up a lasting power of
attorney (LPA) an individual can decide who will make
decisions on their behalf, and guidance can also be
provided in advance as to what help is required. Lasting
powers of attorney come in two distinct parts; one part
relates to property and financial affairs the other to
health and welfare. You can create either or both types.
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About Hart Brown
Hart Brown, a leading law firm with offices throughout
Surrey and in London, has been offering a full range of
legal and financial investment services to businesses
and individuals for the past 90 years. With 15 partners,
more than 110 staff, six offices and a reputation for
delivering high quality service, Hart Brown is committed
to building long-term relationships with its clients.

In particular, the firm puts great emphasis on regular
communication with clients, as well as the need for
efficiency and value for money in order to deliver a highquality service. Hart Brown currently operates from offices
located in Cobham, Cranleigh, Godalming, Guildford,
Wimbledon Village and Woking.  
For more information please visit www.hartbrown.co.uk
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SBA –
a good
friend in
times of need
SBA The Solicitors’ Charity has been working at the heart of
the profession for over 150 years to ensure that no solicitor is
unsupported in times of need or crisis. Many Leicestershire
lawyers have known about the charity since the day they were
admitted but for others, news that the profession has its own
benevolent fund, run by and for solicitors and their families, is a
complete surprise.
£37,000 to Leicestershire lawyers and their families
SBA’s core purpose is to relieve the financial hardship of solicitors,
former solicitors and their dependants. In the last five years, SBA has
distributed over £37,000 in outright grants and interest-free loans
(usually secured) to Leicestershire lawyers and their families.
Awards cover a wide range of essential everyday needs, including help
with the basics, such as food, clothing and heating. SBA can also help
with one-off items, when boilers break down or roofs need repairing.

On occasion, we can take care of priority debts, if clearing them will
bring household finances back on to a permanently even keel.
Help with career transition
SBA now offers help with career transition as well as financial
support. Solicitors who qualify under the financial criteria can join
a three-month programme which offers holistic career, job search
and wellbeing support via a professional consultancy. This is an
e-learning, portal-based service, backed up with one-to-one skype
and telephone coaching. Where appropriate, SBA can also provide
financial support during the programme, so that participants can
really focus on their job search, rather than worry about day-to-day
household finances.
Help spread the word
Despite being one of the best known of the legal charities, general
awareness of what SBA can do to help – especially amongst younger
solicitors and HR professionals – is still too low and we need our
colleagues in Leicestershire to help spread the word. If you know
someone who is finding it hard to cope, please mention SBA. If we
can help, we will.
A legacy to the profession
A gift in your Will can help SBA transform the future for many
solicitors and their families. Loved ones come first but a gift in your
Will means you can leave a lasting legacy of support for those whose
lives in the law have been spent helping other people.
Visit www.sba.org.uk for more information,
telephone us in confidence on 020 8675 6440
or email sec@sba.org.uk.

www.worcestershirelawsociety.org.uk

21

A TALE OF A TUB?
EXPERT WITNESSES
CONFER AT THE
CUTTING EDGE
Elizabeth Robson Taylor and Phillip Taylor MBE of Richmond
Green Chambers review the 2015 EWI Conference held in
September at Church House, Westminster.

When ‘Gulliver’s Travels’ author
and satirist Jonathan Swift wrote
‘A Tale of a Tub’, little did he
realise the iconographic power of
this somewhat homely image; a
tub being a rather lumpen object.
However with lawyers from time
to time singled out as the victims
of his satirical jibes, it’s not too
hard to imagine what he might
have thought of that voguish
term: ‘hot tubbing’.
For a number of reasons,
however, ‘hot tubbing’ has now
become a hot topic, especially so
at the recent Annual Conference
of the Expert Witness Institute
(EWI) held on 24th September
2015 in Central London, where
it frequently emerged as the
prevailing theme to which much
discussion turned.
The conference focused
on the essential role of the expert
witness, who ideally provides a
reassuring help in trouble for the
barrister or solicitor dealing with
a complicated case. The expert
witness is he, or she, who is
charged with the often complex
task of putting forward reliable
and accurate evidence that, more
often than not, may determine
the outcome of a case.
Magna Carta
‘Hot tubbing’ certainly
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featured in many of the
discussions and debates. In this
800th anniversary year of Magna
Carta, it was brought into play
as a means of launching the
conference, with the suggestion
that the confrontation of the
dissolute King John with the
aggrieved barons at Runnymede
might be, in a number of
respects, a ‘hot tub.’ Well, er – not
really -- unless you are tempted
to point out facetiously that King
John had got himself into hot
water.
In the modern context
a ‘hot tub’ is fundamentally,
an inquisitorial (rather than
adversarial) discussion if you
will, held usually in court with
possibly the judge eliciting
information from the advocates,
and parties in a dispute, as well
as, yes, the expert witnesses.
As King John was
confronted by twenty-five barons
attended, by some two thousand
armed knights, the king’s
many previous opportunities
for discussion had long since
passed. As he was an illiterate
despot, reasoned debate was
not exactly his strong suit – so
the notion that the events at
Runnymede were some sort of
medieval version of hot tubbing
is whimsical at best. But it’s a

thought – and it was rather an
effective way, as it happened,
to kick off what was to be an
important conference.
Insight and controversy
Chaired by Amanda
Stevens, the Conference
proceeded apace, with speaker
after speaker imparting much
useful, insightful and sometimes
controversial comment on the
future of the justice system in
general and the varied role of
the expert witness in particular.
The Conference as a whole
was distinguished in particular
by useful, organized and high
quality debate.
What emerged as the
keynote speech was delivered
by Dr John Sorabji. As Senior
Fellow UCL, Judicial Institute
-- and Principal Legal Adviser to
the Lord Chief Justice and the
Master of the Rolls, he covered a
number of important points. The
first centred on the problem of
Litigants in Person (LIPs) whose
numbers have proliferated as
an unintended consequence of
LASPO. As litigants continue in
droves to appear in court without
the legal representation they
cannot afford, court procedures
have had to evolve and adapt
in response. The role of judges
has therefore undergone gradual
change, and so has the use of
experts.
Judges now find
themselves participating more
actively in proceedings, with a
correspondingly more active
role for expert witnesses. The
overall objective is to adapt
court procedures in line with
CPR 3.1A which concerns case
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management and unrepresented
parties, i.e. where at least one
party is unrepresented. The
Rule includes the stipulation
that ‘the court must adopt such
procedure at any hearing as it
considers appropriate to further
the overriding objective.

• CLINICAL • CONSULTANCY • THERAPY
• ASSESSMENT • FORENSIC
Midlands Psychological Services, Ltd. is a private psychology practice
based in Birmingham in the West Midlands. We have been providing
Psychology services to the U. K. for over twenty years and have built a
strong reputation for providing the highest standards of service. All of
our Psychologists are educated to the PhD level and are Chartered with
the British Psychological Society.

What experts really think
With all this in mind, there
were comments by Stephen
Webber of the Society of
Clinical Injury Lawyers on ‘what
solicitors really think of experts’.
Other comments related to
what experts think of solicitors,
particularly the quality -- or
sometimes the lack of it -- in the
matter of solicitors’ instructions.
‘Pitiful’ was one of the terms
used. Generally, greater attention
to precision, detail and accuracy
was called for.

We supply a wide range of Psychology services including:
• Therapy for general Mental Health issues from depression to Sex
Offender Treatment to Personality Disorders by experienced Clinical
Psychologists
• Personal Growth issues including Stress Management, 		
Anger Management and Assertiveness Training
• Forensic reports for use in the court system including Child Risk and
Offender Risk Reports, Pre-sentence Reports, Life Review Panels
and Parole Panel Reports
• Contracting psychology staff to Local Authorities, 			
the National Health Service and the Prison Service.

‘We are flourishing!’
Another highlight of the
Conference included the EWI
Chair’s address by Sir Anthony
Hooper, which focused on the
fact that there is still no formal
certification procedure in place
for expert witnesses. The
matter however, has already
been reviewed via a pilot study
at University College London,
anticipating the day when a
proper system of certification
is set up (and possibly a
corresponding rise in fee levels
for exerts!). ‘We are flourishing,’
stressed Sir Anthony, elaborating
in detail on the essential role of
expert witnesses - and the vital
contribution they make to the
justice system and to justice
itself.

2nd Floor, Quayside Tower, 252-260 Broad Street, Birmingham B1 2HF
Tel: (0121) 224-3051
Fax: (0121) 224 3252 E: mps@midpsych.co.uk

Elizabeth J. Soilleux
MA, MB, BChir, PhD, FRCPath

Consultant Pathologist
Experienced Cambridge and Oxford-trained consultant pathologist
with particular interests in haematopathology (lymphomas, leukaemias),
cardiovascular pathology & autopsy pathology.
Expert Witness Certificate (Civil Law), Bond Solon / Cardiff University
• Biopsy Pathology (esp Lymphoma & Leukaemia)
• Autopsy Pathology (esp Cardiovascular Pathology)
• Professional Conduct (GMC work undertaken)
Dept. of Cellular Pathology, John Radcliffe Hospital, Oxford OX3 9DU
Tel: 07798 643879 Email: lizsoilleux@gmail.com
www.expertwitnesspathologist.co.uk
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Trees, Planning and the Law:
Key Principles
signatures, boundaries and details
of trees being included. There is a
narrow window of opportunity in
which to ensure accuracy of details
and that trees included are worthy of
being protected. Once this window,
of just 6 weeks, has closed, it can be
very difficult to change a TPO. It is
important to be prepared.

T

rees are protected within
the planning process by Tree
Preservation Orders. These are legal
documents which should contain key
details. These need to be checked at
the earliest opportunity when a new
Order is made to ensure accuracy
of the contents and adherence to
procedure. These include authorising

The law governing trees and planning is
different in England compared to Wales.
Changes were made to the regulations
in England in 2012, strengthening
protection. This means greater care
is needed before undertaking work to
protected trees in England compared
to Wales. There are occasions where
we can successfully depend action in
Wales, but not in England.
Trees are valuable. They can also be
valued financially. Whilst it may be true
that money doesn’t grow on trees, a
financial value can be allocated to many
trees. This can be useful in resolving
compensation claims and other legal
issues. Values can be calculated
depending on whether a tree has been
damaged and is to be replaced, to
resolve issues relating to a problem tree,
or to compensate for losses.
A tree doesn’t need to be physically

present within the boundary
of property to cause problems
to that property. Some of the
problems can be anticipated
and prevented. This is important
because when a problem occurs,
a swift and proportionate
response can help to avoid a
costly claim later on. Part of this
approach includes recognising
and appreciating potential future
growth patterns of trees and
managing to a tree to minimise
problems.
This also extends to tree safety
assessments. It is important to
recognise that there are very few
injuries and deaths from falling
trees and branches. The main
requirement for the land owner
with trees is to have a defendable
inspection regime in place. This
involves knowing where trees are
and a record of their condition
when last inspected. For me, the
tree inspector, when inspecting
trees, the process involves
examining to see whether there
are external signs of biological
or physiological problems and
their likelihood to failure. I then
need to decide whether work is
needed, and how soon, and when
the next inspection is needed.
I can reassure clients that by
having their trees inspected by a
professional arborist, and keeping
the records of inspections, they
are doing much to meet their
legal obligations.
Finally, whilst trees can cause
challenges to the process of
obtaining planning consent,
we have a range of tools to
ease the problems that can
be encountered. Solutions
can include the installation of
minimum-dig driveways around
trees, using subterranean rooting
infrastructure to enable trees to
be planted within parking areas
and, when all else fails, moving a
tree within a site.
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Uncertainty, the only sure thing
2

016 has all the signs of another uncertain year in the residential
property market. With the pace of change even those in the
profession and associated disciplines could be forgiven for missing
the nuances that could significantly impact conveyancing in 2016
and beyond.
The housing stock shortage isn’t going to be solved overnight. The
potential injection of properties resulting from the Autumn Statement,
Stamp Duty reforms will possibly generate a flurry of activity at the
lower and mid range ends of the market. Of course, there’s also the
spectre of Income Tax reforms announced in the July budget which
could see many small Buy to Let investors exit the market. There’s a
very real chance that they will be paying more in tax and mortgage
interest than their rent will cover.
So what if anything could these changes mean for our national
obsession with house prices?
Regardless of the short term impact - a lack of new housing, depressed
interest rates and increased lending are all ingredients that will lead to
further price growth. Some observers predict up to 10% increase in the
average house price year on year.
The new Help-to-Buy ISA, launched on 1st December means savers
can earn a 25% bonus on savings towards a new home. Limited to
savings of £200 a month, this could mean the initiative will have a
smaller impact on first-time buyers. The return of 95% LTV mortgages,
however, and the extension of the ‘Help to Buy’ mortgage guarantee
scheme is bound to have a positive impact.
In 2015 the average price of a starter home increased to an all time peak
of £215,000. Regardless of other programs, if this trend continues, the
“Bank of Mum and Dad” is likely to continue to become the de facto
norm for deposits. Alternative funding sources reinforce the need for
conveyancers to employ robust Client Due Diligence (CDD). VERIPHY,
a detailed, risk based and auditable electronic AML product, and others
like it, will provide economical and easily accessible solutions. A
conveyancer’s experience and instinct, however, are still irreplaceable
as part of a best practice approach.

best served by providing them with all of the information available on
every transaction”.
In Orientfield Holdings Ltd v Bird & Bird LLP [2015] the High Court said
that a solicitor had acted negligently for failing to warn their client
about plans to build two schools in the same street as the client’s new
property. Who wouldn’t want to know that planning consent had
been given for a school, a nightclub, high-density housing, a fireworks
factory, a wind-farm, a high-speed rail link or a fracking license near
their new home? Furthermore, recent changes to planning policy
mean applications which may have failed in previous years may now
be granted - creating more potential for aggravation.
It is a legitimate expectation of a client that their conveyancer will look
after their wider interests in the transaction and alert them to issues that
might affect their use and enjoyment of the property in the years ahead.
Firms have voluntarily paid compensation to clients in cases where
they failed to raise concerns which a planning report would have
pointed out.
Courts, it seems, have now taken this one step further.
Faye Green is a Partner and Head of Residential Property at
QualitySolicitors Parkinson Wright.
Andrew Stradling is Senior Legal Services Manager at Property
Information Exchange and Brighter Law Solutions.
Email: andy.stradling@brighterlaw.co.uk
Tel: 07775 444 402
Andy Watson is Channel Development Director at Property Information
Exchange and Brighter Law Solutions.
Email: andy.watson@poweredbypie.co.uk
Tel: 01189 769 479

From a conveyancer’s perspective, the potential for growth in the overall
volume of housing transactions informs staffing decisions and business
predictions. Observers within the conveyancing search industry suggest
that housing transactions could increase by a relatively conservative
4.6%. This may not seem like much, but since many conveyancers are
still struggling with how to grow a new business pipeline, even a modest
increase is likely to create an impact. Many firms find themselves trying
to pursue more work yet worrying how to cope if they are successful.
Providing a comprehensive and ‘best practice’ compliance service is
frequently found to be at odds with the profession’s approach to pricing.
By quoting comprehensive search costs firms continue to fear that they
will appear expensive. Yet behaving this way they make it more difficult
to justify best practice compliance.
For example, since Orientfield Holdings Ltd v Bird & Bird LLP [2015],
a conveyancer who fails to undertake planning and infrastructure
searches as part of a routine transaction could now be considered
professionally negligent.
It’s difficult to speculate why a respected firm didn’t appreciate the risks
associated with failing to inform a client of all potential issues. They,
however, are not likely to be the last. Thankfully, more and more firms
are recognising the positive impact of transparent upfront quotations
which include all required and recommended searches.
QualitySolicitors Parkinson Wright’s underlying focus on service and
the client’s best interests has reinforced the policy that clients always
receive a “Best Practice Search Pack” as standard.
Faye Green:

“Since the recent judgement on the Bird & Bird Professional Negligence
case our search packs include Landmark’s Plansearch Plus as well as an
Energy & Infrastructure search. We believe that the client’s interests are
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A history of innovation
in specialisation
T
he Council for
Licensed Conveyancers
was established in 1985
to foster competition
and innovation in the
conveyancing market.
30 years on we are still
helping legal businesses
thrive by finding new
ways to meet changing
customer expectation.

Our approach is to support firms to
achieve compliance and to accommodate
different ways of working where we can.
Our experience as a specialist regulator
of conveyancing and probate allows us
to tailor our regulation to those areas of
property law.
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Thriving conveyancing businesses…
This history, approach and experience
may explain why CLC regulated firms
have grown to enjoy a market share of
transactions that is far greater than their
numbers would suggest.
CLC firms make up 4.4% of Land Registry
account customers but generate more
than 10% of transactions by value. The
average number of transactions for value in
September 2015 was 50 for CLC firms and
20 for all others.
CLC regulated firms account for 25% of
the transactions carried out by the top 100
conveyancing firms by volume. But there
are thriving firms of all sizes and types
regulated by the CLC.

www.worcestershirelawsociety.org.uk

…with no need for additional
accreditation
There has been no need for an
accreditation scheme for CLC-regulated
firms or lawyers. Specialisation and the
scale of firms as well as the effectiveness of
regulation have meant that such schemes
are unnecessary.
Find out more
To find out more about qualifying as
a CLC lawyer or how to set up your
conveyancing or probate practice under
CLC regulation, visit our website:

http://www.conveyancer.org.uk/
or call us on 020 7250 8465.

